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Preface









    I practiced law in Texas for more than twenty-five years before I retired in 1996. In 2003 I moved to Mazatlán, México. A number of years later I was asked to write an article for a local charity, Hospice Mazatlán, I. A. P. The intended audience was foreign nationals living in Mazatlán, who like me, called México “home.” The subject matter was planning for death should it occur in México. The proceeds from the sale of the article were to be donated to the charity.

The subject intrigued me, as I had friends and acquaintances that had passed away while living in México and I had seen the difficulties their loved ones frequently encountered. Also, the need for a Mexican will was often the subject of conversation among my friends.

What I thought would be a one month endeavor turned into a major project and the article turned into a book entitled Planning for the Inevitable.
 As I am not licensed to practice law in México, the book did not give legal advice, but rather set out a road map one could follow. There were questions and actions a foreign national might want to consider, and explained, in broad terms, México’s legal system, which varies from that foreign nationals are most familiar with and which might impact any estate planning.

As the book was for a Mazatlán charity, it did not address how things may differ for someone living in another part of México. When foreign nationals living outside of Mazatlán inquired about the book, I had to explain the book’s intended audience. A few years later, I revised the book, expanded the intended audience to include foreign nationals living elsewhere in México, and updated the book where situations dictated. The revised book was titled Estate Planning in México
 .

When I started the “The Gringo Guide to México” series, I again decided to update the book and changed the title to The Gringo Guide to México – Estate Planning.


I hope foreign nationals who read this book find it provides them with a roadmap to follow, as they consider that their death may occur in México. And, that it provides food for thought when it raises questions to consider, discusses ancillary documents one may want to have prepared, and addresses concerns that may arise solely because one dies in México.



 
 Murry E. Page



 
 March 1, 2019
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Introduction


H
 ow will my estate and loved ones be affected if I die in México?

It is a simple question, but with complex answers. Taking the time to consider your present circumstances and plan for your passing in México will ensure that your loved ones will not be left dealing with bewildering legal matters, and that your assets and other interests are dealt with according to your wishes.

This Guide offers key information and a road map that will help you as a foreign national living in México to plan your affairs and put your house in good order so that your wishes have legal force upon your death.

México’s legal system is markedly different from the United States, Canada, and many European countries. Therefore, it is important for foreigners living in México to acquaint themselves with local laws and customs, and to prepare accordingly.

This Guide will help you confront a number of essential matters which, in turn, will help you plan your estate in México. For example:


	
Do you need a Mexican will, even if you have one that was prepared in another country?



	
What other documents should you consider preparing and signing?



	
What will happen to any real estate or other property you may have in México?



	
Have you considered appointing another person to act on your behalf (an Attorney-in-Fact), and what appointment options are available to you?



	
How may your legal residence status affect your estate when you die?



	
What is the role of your country’s consulate?



	

How will your next-of-kin be notified upon your passing?






These are just some of the questions this Guide addresses and which will serve as a basis for important conversations with your attorneys and local Notary Public.

The intent of this Guide is to stimulate action to put your affairs in order. It will help you to consider how existing intentions you have legalized abroad may be affected by living in México, and what steps you may have to consider to ensure that your wishes are legally enforceable under Mexican law.

You will find this Guide is filled with helpful practical advice, check-lists, and sample relevant forms—like a sample directive to physicians, letter of instructions regarding your assets, and an organ donation form—to help you in this process.

A remarkable number of foreigners living in México have never considered the impact on their loved ones and their estate if they die in México, and for those that have, many have applied the very-Mexican maña
 na
 principle to addressing the matter.

There is no better time to start planning for the inevitable than right now, and by taking action today, your loved ones will be grateful and your interests will be better served if you do so.





The Role of the Notary Public in México

A Notary Public (in Spanish, Notario Público
 ) plays a pivotal and important legal role in México, including estate planning. Do not confuse the role of the Notary Public in the United States or Canada with its counterpart in México; they are quite different.

In the United States for example, almost anyone can become a Notary Public by applying and paying a small bond or fee. Not so in México, where the role is appointed directly by the State Governor. A Notario must be Mexican citizen and an attorney of at least thirty-five years in age, have a minimum of three years of work experience in a Notario’s office, and pass a stringent exam.

A Notario has the power to witness and certify important personal and 
 business documents, which require absolute authenticity. The appointment also holds responsibility for the management and secure storage of original records. A Notario is responsible for preparing and registering documents that will be recorded in the public registries, such as those that pertain to real estate or corporate matters.
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The Importance of Getting

Your Affairs in Order


A
 majority of foreign nationals living in México have well thought-out wills and trusts that they had prepared in their home country. They carefully reviewed their assets with an estate attorney and had the necessary documents prepared to dispose of those assets in a manner of their choosing upon their death.

Although probably not verbalized, their assumption and the assumption upon which those documents were prepared, was that their death would occur at “home.” Fast forward to today and now México is their “home” at least for a part of each year.

With that in mind, if a foreign national spends several months out of the year in México, pure statistics say there is a chance of his death happening in México. The more months the foreign national resides in México each year, those odds increase. It seems, therefore, not only logical, but wise, for foreign nationals living in México to plan for possibility that their death may occur in México.

The information provided in this book is not legal advice. Its purpose is to raise fact situations that may apply to the reader or someone he or she knows. It discusses how those facts may dictate a course of action that may not be of the person’s choosing; suggests some planning ideas a foreign national may want to consider; initiates discussions and raises questions. Since México’s thirty-two states do not all have the same laws, your questions should be answered by a local attorney or Notario.

Just as you may have done in your home country, in México you may wish to dictate the level of medical care during your last illness, if that occurs in México; address issues that may arise during your last days; and be sure that your assets in México pass in the way you want. And, just as importantly, you want your loved ones to go through the least amount of consternation and anxiety as possible, as they are left with the chore of settling your estate.

For those who have had a loved one predecease them, you know the myriad of information that must be gathered and the decisions that must be made within a short period of time following the loved one’s death. This is hardly the time to be searching for needed information or making difficult 
 decisions when all kinds of emotions are at play. So, the first thing you should do is follow the idiom and get your [proverbial] “ducks in a row.”
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Gathering the Information You Need


G
 etting organized will prove to be a blessing to your loved ones and those charged with making decisions following your death.

You should spend enough time to gather together all of the information your survivors will need, such as information (including online usernames and passwords) about credit cards, bank accounts, life insurance policies, automobile titles, social security or pension information, birth certificate, etc.

Appendix No. 1 has a list of items you may want to consider when listing and organizing your estate planning information.





Letter of Instruction

Once the needed information has been gathered, a written Letter of Instruction is helpful. This document provides a list of instructions for your survivors to follow. For example, it can state your funeral wishes, people to contact and where a will and other key papers can be found. It also can provide information about your financial accounts and activities. The letter should be given to your spouse or next-of-kin so they will have the information when needed.

Appendix No. 2 contains a sample Letter of Instruction.





Organ Donations

After the documents and information have been gathered and organized, then, unless you have already done so, you should consider whether you would like to be an organ donor, if the opportunity were to arise. Granted, the likelihood of that situation arising decreases with age, but it is possible that a person may have the opportunity to make a gift of life to another. In 2018 México’s National Transplant Center said there were over 21,000 Mexicans waiting for an organ
 .

You can find detailed information about México’s organ donor program at the website for the Mexican National Transplant Center 
  (https://www.gob.mx/cenatra). Appendix No. 3 contains a card for organ and tissue donation. It can be copied, laminated, and made readily accessible in your billfold or purse.
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Directive to Physicians / Living Will /

Advanced Directive


A
 nother area for consideration is whethe
 r to have a Directive to Physicians, sometimes referred to as a Living Will or Advanced Directive. This document is designed to help you communicate your wishes about medical treatment at some time in the future, if you are unable to make your wishes known because of illness or injury.





Health Care Directives

Historically, physicians in México have not been required to follow their patients’ dying wishes. It was not until 2008 that México City adopted an Advanced Directive Statute. It has been adopted by some, but not all, Mexican states. Additionally, some of those states that have adopted México City’s Advance Directive Statute have done so with some variations. These statutes basically require a physician to obey the wishes of terminally-ill patients who want to suspend life-prolonging treatment, or leave the hospital or care facility and return home for their final days.

This health care directive can be used only if the patient’s condition is determined to be terminal and irreversible, and the patient has six months or less to live. If the patient is not competent to make medical decisions, the health care directive can designate someone to make the decisions for the patient. 

The decisions to be made are whether you want:


	
medication or treatments to keep yourself comfortable, even though it may shorten your life;






	
to withhold extraordinary life sustaining measures, or






	
to receive palliative care in a private home.





This health care directive does not need to be prepared by a Notario, but it 
 must be signed by two witnesses.

Because of the limitation of this health care directive, a common way to handle this situation in México is to have an established relationship with a physician and make known to him or her your desires. However, if you are going to rely on México’s Advanced Directive statutes, you must verify that the Mexican state in which you live has adopted such a statue and its specific requirements.





Keeping Your Mexican Doctor Informed

If you have had a Directive to Physicians prepared in your home country, you should provide a copy of it to your primary care physician here in México. Various forms of Directives to Physicians are available on the internet. A Directive to Physicians is not a binding and legal document in México, but does spell out a person’s desires
 .

Appendix No. 4 contains a sample Directive to Physicians that has been distributed courtesy of the Texas Medical Association Board of Councilors. The advantages and disadvantages of these two options should be discussed with your primary care physician in México.
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Powers of Attorney


M
 ost of us are familiar with a Power of Attorney. It is a document that grants another person the authority to act on your behalf with regard to specified matters. A Power of Attorney that gives another the power to act on your behalf for a specific purpose is called a Limited Power of Attorney, since the power is limited to whatever is specified in the document.

If the power is unlimited, i.e., the recipient of the power is given the authority to act on your behalf in all matters, whether legal, financial, or otherwise, this Power of Attorney is called a General Power of Attorney.

Generally speaking a Power of Attorney becomes effective when you sign it, but is automatically voided upon your death or incapacity. The person who is the recipient of the power to act is called the Attorney-in-Fact.





Durable Power of Attorney

A Durable Power of Attorney changes the automatic termination of a Power of Attorney, i.e., it does not automatically terminate when you die or become incapacitated.  It continues in effect until the time limit stated in the Power of Attorney.

Some Mexican states provide for a Durable General Power of Attorney, but not all. And those that do recognize them have various caveats or restrictions, so it is best to check with a local attorney or Notario in the Mexican state in which you live.





Springing Power of Attorney


A Springing Power of Attorney is one that does not become effective at the moment the document is signed. Instead, it becomes effective at the moment when a “condition precedent” that is specified in the document is met. This type Power of Attorney can and is frequently used when the specified
 
 condition is the grantor’s mental and/or physical state. For example, if you become incapacitated or otherwise unable to act for yourself the person you appointed to act for you (your Attorney-in-Fact) can act on your behalf.


     A Springing Power of Attorney can have the Durable Power of Attorney’s feature of durability or not.





Medical Power of Attorney

Another document you may want to consider is a Medical Power of Attorney. This document gives another person the authority to make medical decisions when you are not physically or mentally capable of making those decisions. This type Power of Attorney is valid in many Mexican states.

A Medical Power of Attorney is a limited one in that the authority to act is limited to medical decisions. It is also a Durable Power of Attorney, since it does not terminate if you become incapacitated. In the case of a Medical Power of Attorney you want another person to act for you when you are unable to make your own medical decisions.

Appendix No. 5 contains a sample Medical Power of Attorney provided by the American Bar Association.

If you elect to have a Medical Power of Attorney in México, you must have it notarized by a Notario. You should retain a Notario to ensure that all legal requirements are met so that it is effective when needed, as those requirements may vary from state to state.





Durable General Power of Attorney





Foreign nationals should also contemplate executing a Durable General Power of Attorney. This Power of Attorney gives another person the authority to act on behalf of the grantor of the power on all matters, including financial and legal ones, and does not terminate when the grantor of the power becomes incapacitated.

If the grantor of the power wants the Power of Attorney to come into effect only when he is incapacitated (a “Springing Power of Attorney”), the grantor of the power merely specifies that in the document, as he would in a Medical Power of Attorney
 .

Some Mexican states provide for a durable general power of attorney, but not all. And, those that do recognize them have various caveats. If a foreign national elects to have a Durable General Power of Attorney in México, he must have it notarized by a Notario. One should retain a Notario to ensure that all legal requirements are met so that it is effective when needed.

Appendix No. 6 contains a sample of a U.S. General Durable Springing Power of Attorney.
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Death 
 in México:


Protocols and Procedures







A
 n important consideration as you contemplate your possible death in México is what to do with your remains.

In México, foreign nationals have four options:


	
local interment,






	
preparation of remains and air shipment to your home country,






	
cremation and local disposition of ashes, or






	
cremation and air shipment of ashes to his home country.





You should be the one to make that decision; it ought not to be left to your surviving loved ones. This decision should be added to the Letter of Instruction.





Time Constraints

In México there is no specified period of time following the death of person for the spouse or next-of-kin to decide how the remains are to be handled and to implement that decision, if the body is embalmed and a refrigerated room is available. However, refrigerated rooms are not always available and then the time to make and implement a decision varies from city to city. You should obtain the number of days applicable in your city from your Consular Agent or local authorities.

Embalming must occur with twenty-four hours following death, if interment has not occurred.


Cremation and Exportation of Physical Remain
 s


Local laws permit cremation, if requested by the surviving spouse or next-of-kin, who must present the necessity cremation paperwork. Local funeral homes must obtain the following paperwork in order to export the physical remains: Mexican death certificate, permit from the Health Department, and embalming permit. Upon reaching the port of entry of the home country the person traveling with the physical remains must present these documents.





Next-of-Kin

Your next-of-kin is usually defined as your closest living blood
 relative or relatives. A spouse is not such a person, i.e., a blood relative. Although a spouse does not meet the legal definition of next-of-kin, a spouse is considered the most closely related relative.





Death Certificates

When a person dies in México, the coroner will issue a death certificate. If the deceased foreign national is a Canadian, the Canadian Consular Office will legalize the Mexican death certificate and it is valid throughout Canada whenever a death certificate may be needed. The cost at the time of writing for the legalization is currently Canadian $110 and it is usually completed with 24 hours.

The Canadian Consular Office recommends that the next-of-kin obtain multiple copies of the Mexican death certificate, which are inexpensive, in case a copy needs to be legalized in the future. Obtaining a Mexican death certificate five or ten years after the fact can be both time-consuming and expensive.

If the deceased foreign national is an American, the U.S. Consular Office will issue a form known as Consular Report of Death of a U.S. Citizen Abroad
 . This form (DS-2060) will serve in place of a U.S. death certificate whenever a death certificate may be needed. The U.S. Consular Agent will provide up to 20 copies without charge. The U.S. Consular Office recommends that multiple copies be requested, as obtaining one long after the fact can be expensive and time consuming
 .

Appendix No. 7 contains a copy of form DS-2060.
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The Role of Your Next-of-Kin


I
 f you are an American citizen and your next-of-kin or surviving spouse is not living with you at the time of death, once the next-of-kin is ascertained, the nearest Consular Office usually notifies the your next-of-kin by official telegram relayed through the Department of State in Washington, D.C. If you are a Canadian, the Royal Mounted Police is charged with notifying that next-of-kin.

If you are an American, the surviving spouse or next-of-kin must complete an Affidavit for the Surviving Spouse or Next-of-kin
 . The individual completing the form (Form DS-5511) affirms that they are the surviving spouse or next-of-kin, lists the survivors in order of kinship, and states whether you had or did not have a will. The U.S. Consular Agent will help in the completion of the form, if needed. Appendix No. 8 contains a copy of Form DS-5511.

Although Canadian authorities do not have a form such as that above, governmental officials in Ottawa, Canada, confirm the veracity of the next-of-kin.

When the next-of-kin makes contact with the Canadian or American Consular Office, as the case may be, the consular officer will advise the next-of-kin of his options with respect to the remains of the foreign national and put him in touch with a funeral home. The consular agent does not have the authority to provide any funds for dealing with the remains of a foreign national or any other situation, for that matter.

Subject to Mexican law, the United States consular officer has a statutory responsibility for the personal estate of a U.S. citizen, if the deceased has no legal representative or next-of-kin in México. The consular officer will take an inventory of the deceased’s personal effects and will take physical possession of small personal items, such as jewelry, personal documents and papers, and acts as the provisional conservator of the decedent's personal effects.

Unlike the U.S. consular officer, if the deceased Canadian has no legal representative or next-of-kin in México, the Canadian consular officer must get permission from his or her superiors in Ottawa, Canada before taking an 
 inventory of the deceased Canadian’s personal effects and securing small personal items.

Large, bulky articles are not taken into actual possession by either the U.S. or Canadian consular officer. If upon your death in México you are renting or living alone, the Mexican District Attorney may elect to seal the residence until appropriate arrangements can be made.

If your next-of-kin or the executor of your estate elects not to come to México and wants to dispose of your assets, the Canadian or U.S. consular officer, as the case may be, will help. In the case of the Canadian consular officer, your next-of kin or legal representative will be directed to people who can carry out his wishes. Unless there are extraordinary circumstances, the U.S. consular officer will carry out instructions from your legal representative or next-of-kin concerning those effects.
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México’s Laws of Descent and Distribution

 (Inheritance)


T
 he laws of descent and distribution is that part of state law that describes who is entitled to the estate of a deceased person according to its laws of inheritance. It is the statutes that set forth the distribution of assets to the heirs of the estate. The law also pertains to the transfer of property of a decedent, who did not leave a will or died “intestate.”

Each state in México has its own laws of descent and distribution. However, many Mexican states have patterned their state laws on the Civil Code of México City.

Under the Civil Code of México City and those states that follow it, if a foreign national owns property in México and dies without a will, the descent’s property is to be divided proportionately between the descent’s legal spouse (not common-law spouse) and his children, i.e., one share to each child and one share to the spouse.

However, México City’s Civil Code also provides that if the estate of the surviving spouse equals or exceeds that of the deceased partner, the property that belonged to the deceased passes to the decedent’s children to the exclusion of the surviving spouse.


Chapter 9





Common Law Marriage


Common Law Marriage


I
 n both the United States and Canada a common law marriage, known as a private agreement marriage, is recognized. What constitutes such a relationship and how it is viewed legally differs from state to state and province to province. Nevertheless, common-law partners are given the same rights as married couples and the surviving spouse is considered the next-of-kin. 

The civil law in México does not recognize the concept of a common law marriage (a private agreement marriage). The only marriage ceremony recognized in  México is a civil wedding. Religious and other symbolic ceremonies are possible, but they are not legally recognized without also have a civil component. It is common in México to have two marriages: the civil (legal) marriage and the religious ceremony afterwards.

A partner in a common law marriage, unlike a partner in a civil marriage, is not recognized in México’s laws of descent and distribution. It was not until 1928 México’s Federal Civil Code adopted a provision granting partial recognition of the rights of women and children of private agreement marriages. Some, but not all, states have followed suit.





‘Concubinato’ Status in México

Under the Federal Civil Code, México recognizes a concubinato
 relationship, which is similar in many respects to a common law marriage. If a man and woman who meet certain criteria and have lived together as husband and wife for a period of five years, the law considers the relationship to be concubinato
 . There are additional criteria. However, the major ones are neither person is (i) a minor or (ii) married to anyone else. Once the concubinato
 relationship is established the parties acquire certain rights that are granted to a spouse.

Although concubinato
 relationships exist in some Mexican states, these relationships, as well as common law marriages, have certain disadvantages. In the majority of the cases the question of a person’s marital status does not arise until one of the partners dies. In order for the surviving partner to 
 receive the benefits afforded him or her by law, that partner must prove the concubinato
 or common law status without the help of their partner.

This is not always easy and many times there is another family member taking the position that the private agreement marriage did not exist. In order to help those individuals living together as husband and wife under private agreement marriages, countries are beginning to give them an opportunity to more easily prove that relationship.

For example, the Canadian provinces of Nova Scotia and Manitoba now permit a couple in a common law marriage to register that relationship. Likewise, in the state of Utah in the United States a common law marriage can now be validated by a state court or an administrative order. These procedures do not make the marriage “legal,” but recognizes the truth of it.





Validating Your ‘Concubinato’ Status

The federal government of México and some of its states have recently followed this practice of validating a concubinato
 relationship. The Federal Civil Code now provides if a man and woman, neither of whom is married to anyone, have lived under the same roof as husband and wife for two years or have had a child together; the man and woman together with two witnesses may register their relationship with the civil registrar. The civil registrar will issue a certificate recognizing their concubinato
 relationship. Such a certified relationship will then give the survivor certain property rights.

Now that some Mexican states have adopted a legal process that recognizes a concubinato
 relationship, in many of those states that relationship can no longer be established by evidentiary facts, as was previously the case. Under the new civil law in some states, if a couple is living together under a private marriage agreement, the state will not recognize it, unless the couple has registered with the civil registrar.

A couple living together as husband and wife who are not legally married should verify whether the state in which they live recognizes a concubinato
 relationship and whether it has adopted the new law. It would be a pity if a foreign national were to discover after the death of their partner that property rights to which he or she thought they would be entitled to have become lost, merely because they failed to take advantage of a civil ceremony available to them.


Chapter 10





Same-Sex Marriage


Same-Sex Marriage


T
 he survivor of a same-sex couple living in México, who has been legally married in either the United States or Canada, is recognized in México as the surviving spouse. However, as mentioned earlier, México does not recognize common law marriage, so even if a same-sex couple would be considered common law spouses in Canada or the United States, they would not be so considered in México and the surviving partner is not within México’s laws of descent and distribution. Statutorily, as of 2018, the concubinato relationship covers only a man and a woman.

On March 4, 2010, México City became the first jurisdiction in Latin America to recognize same-sex marriages. The next day México’s National Supreme Court voted 8-2 to uphold the constitutionality of México City's same-sex marriage law.

As of 2018 same-sex marriages are performed without restriction in México City and now in the states of Baja California, Campeche, Chiapas, Chihuahua, Coahuila,Colima, Jalisco, Michoacán, Morelos, Nayarit, Puebla and Quintana Roo, as well as in certain municipalities in Querétaro. For the remaining states, legislation to change the laws to permit same-sex marriage is currently proposed. Additionally, courts in all states must approve marriage licenses for same-sex couples when petitioned to do so.

A same-sex marriage of foreign nationals performed in México gives the surviving partner the same rights of a surviving partner in a heterosexual marriage under México’s laws of descent and distribution.
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Ownership of Property


B
 oth Canadians and Americans are probably familiar with the concept of “joint tenancy” and “rights of survivorship.” This type of ownership of property means that upon the death of one owner the property is simply transferred directly to the surviving joint owner, bypassing the decedent’s estate and, therefore, not subject to probate.

In México that legal concept is not
 followed. Unless certain steps are taken, if spouses own property in México 50-50, the fifty percent owned by the deceased will pass according to their will or, if none, the state’s laws of descent and distribution.





Bank Accounts

If you have a Mexican bank account, you can have an intended beneficiary be a co-owner of the account or accounts. This gives them full signing authority. Co-owners of an account are often recommended because the beneficiary will have access to funds that may be needed right away for burial or other expenses. Otherwise, probate for a bank account can take several months or maybe even longer.
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Common Law vs. Civil Law


I
 n discussing estate planning in México, it is important to understand how México’s civil law differs from that with which Americans and Canadians are familiar in order to appreciate what a person may encounter when dealing with the estate of a foreign national located in México.

In a common law system, which is followed in the United States and Canada (except Quebec for issues of private law), a precedent is a principle established in a previous legal case that is either binding on or persuasive for a court when deciding subsequent cases with similar issues or facts. “Stare decisis” is the legal principle by which judges are obliged to respect the legal precedent established by prior judicial decisions.

Broadly speaking this means that in countries like Canada and the United States the “law” is usually easily determinable by looking at statutes and prior case law. It is usually the “facts” that are in dispute. By contrast, in countries like México that follow civil law, judges rule on their own interpretation of the law, without significant or any regard to similar prior cases. (An exception to this is a binding ruling by the Supreme Court of México.)  This is important, because in Canada and the United States attorneys are most frequently arguing the “facts,” while in México attorneys are frequently arguing how a “law” should be interpreted, since it will be the judge who interprets the law.

The following is an example of how applying civil law to a fact situation could result in an outcome different than one a foreign national might expect. In 1917 the Mexican government decided to make it harder for other countries to take advantage of its lands by establishing a “Restricted Zone.” The effect was that no one other than Mexican nationals were allowed to own land located within 100 km (62 mi.) of any Mexican border or 50 km (31 mi.) from any Mexican coastline.

However, in order to allow foreign investment in the Restricted Zone, in 1973 the government decided to start issuing something called a “fideicomiso,” which is basically a bank trust. If a foreign national owns a home in the Restricted Zone through a fideicomiso (bank trust), the home will automatically pass to the contingent (or successor) beneficiary named in 
 the fideicomiso upon the death of the foreign national. Under the laws of Canada or the United States, unless the trust specially says otherwise, only the real property, i.e., the home itself and not its contents, would pass to the contingent beneficiary.

In México it is not so clear cut. Some Mexican attorneys interpret the law to mean that all personal property belonging to a deceased foreign national within the home at the time of death passes to the contingent beneficiary. Other Mexican attorneys believe that the personal property in the home does not pass to the contingent beneficiary under the terms of the fideicomiso. They say such property passes according to the deceased’s will or, if there is none, then according to México’s laws of descent and distribution. Finally, some Mexican attorneys will argue that there is a presumption that all personal property of the deceased in the home at the time of death passes to the contingent beneficiary. This means that those attorneys believe that another person may come along and argue, persuasively or not, that certain items of personal property, e.g., collectibles, watches, etc., were not intended to pass with the home.

The point is that if there are any ambiguities in the wishes of a deceased foreign national, there is the possibility that someone may take advantage of that ambiguity and find a Notario who will argue that the applicable law should be interpreted by the presiding judge in a manner favorable to his client.

In conclusion, it is dangerous to assume that all attorneys in México will agree as to how a given law should be interpreted or that laws with which you are familiar are similar in México.
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Is a Will Prepared in a Foreign Country

Valid in México?


I
 f a foreign national has a valid will that was prepared in a foreign country, that will is valid in México. However, the process of getting a foreign will recognized in México can be a lengthy and expensive one.

As commerce between the nations of the world became an every day occurrence, there was the necessity of establishing a single procedure for recognizing a legal document prepared in one country that needed to be enforced in another country.

In 1961 a treaty known as The Hague Convention Abolishing the Requirement of Legalization for Foreign Public Documents
 , the Apostille Convention, or the Apostille Treaty was agreed to and signed by the participating countries. The certification of a document under the terms of the convention is called an apostille
 (from Latin post illa
 ; a marginal note
 ).

An apostille
 is similar to the notarization of a document and supplements a local notarization of the document. If both countries that are involved with a given document are parties to The Hague Convention, an apostille
 is sufficient to certify a document's validity. This negates the old requirement for double-certification by the originating country and then by the receiving country.

To be eligible for an apostille
 , a document must first be issued or certified by an officer recognized by the authority that will issue the apostille, e.g., Secretary of State, the Office of Vital Records, etc.

The United States and most European countries are  parties to the 1961 Apostille Treaty, while Canada is not. In order for a Canadian will to be recognized in México, it must be certified by the Deputy Minister of Foreign Affairs in Ottawa or by a Canadian consular official in México and subsequently certified by the relevant government office or Consulate of México.

It is probably apparent that having a will that was prepared in a foreign country recognized in México can be both time-consuming and expensive.


Chapter 14





Should You Have a Mexican Will?


Should You Have a Mexican Will?


I
 n past years most foreign nationals who moved to México, either on a part-time or full-time basis, brought few personal assets with them and those often had more sentimental than economic value. Accordingly, the distribution of the assets of a deceased foreign national was frequently of little concern and the assets were regularly donated to a Mexican charity.

More recently things have begun to change. Many foreign nationals coming to México are now often younger and many expatriates living in México have brought or acquired assets that have economic value. With this change, you should take a closer look at how those assets will pass upon your death.

Since Mexican law is often open to interpretation and Mexican authorities may not recognize a loved one under their laws of descent and distribution, or not to the degree you would want, it may be wise to consider executing a Mexican will (testamento
 ). Whether you need a Mexican will or not depends upon your assets and what you want to happen with those assets upon your death.

If you care whether a particular loved one will inherit your estate, or at least part of it, or if you are concerned that someone may attempt to thwart your intent, you should consider spending a few hundred pesos and consult with a Notario. During the month of September of each year all Notarios give a fifty percent discount for the preparation of a will.

As discussed earlier, although a will prepared in Canada or the United States would be recognized in México, it will take a relatively lengthy and expensive process before that happens. To be recognized in México a will executed in the United States must be apostilled and notarized in the United States, translated into Spanish by a court approved translator, and then taken to a Notario, who will then handle the probate. Having a Canadian will recognized in México is even more complicated, since Canada was not part of the Hague Convention.

It is important to note that a consular officer will not and cannot get into the middle of disagreements, should they arise, over the estate of a deceased foreign national. Consular responsibilities extend only to identifying the next-of-kin and notifying such person of the foreign national’s death. They 
 do help implement the wishes of the surviving spouse or next-of-kin with respect to the physical remains, but have no authority to do anything else.
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Preparing a Mexican Will

and

Managing the Estate


H
 aving a will prepared and executed in México is a rather simple procedure and is recommended if you own property in México that you would like to pass to certain beneficiaries upon your death.

Attorneys in México can provide advice and counsel to foreign nationals on how to structure their wills and transfer their real and personal property. Generally speaking, a Mexican attorney will prepare your will and explain the contents to you in your language of choice. The Mexican attorney will then have a Notario register it to give it full legal effect. The will must be signed by the person making the will (the testator) in the presence of the Notario. Needless to say you can go directly to a Notario for the preparation of your will. As mentioned earlier, during the month of September of each year Notarios give a fifty percent discount for the preparation of a will.

Mexican wills must be in Spanish; so unless your grasp of the language is excellent, you should have a trusted person help you understand and translate the will before you sign it. For most foreign nationals the best way is to have a lawyer or Notary Public prepare the will in English and then have it translated for the Notary Public.

If you have a will prepared in México, you want to ensure that the will cross-references other wills that you do not want revoked. The Mexican will should explicitly refer to those foreign wills and declare that they remain valid. The reason is that in México, as is the case in Canada and the United States, the last dated will implicitly revokes previous wills unless otherwise indicated.

Witnesses to the execution of a Mexican will must be (i) at least sixteen years old, (ii) legally competent, (iii) personally know you as the testator and (iv) speak the same language as the testator. Witnesses to the execution of a Mexican will cannot be (i) convicted of perjury, (ii) a representative or delegate of the Notario, (ii) blind, mute or deaf or (iii) a beneficiary under the will.

The administration of the estate is carried out by one or more executors (in Spanish, Albaceas
 ). Broadly speaking, the executor is the one who will 
 distribute the assets of the deceased and arrange for the payment of estate debts and expenses. Other duties include filing the will for probate, setting up an account for the paying of bills, maintaining the estate's assets, preparing  and filing an inventory of those assets with the court, and distributing the assets. The inventory must be completed within three months of the executor's acceptance of the appointment.

Executors are mandatory. If one is not appointed in a will, the executor is appointed by the heirs of the deceased. The will should appoint at least one local executor who is familiar with the estate laws of México. The appointment of a local executor will help expedite the transfer of property. If needed, your Notario can help in the selection of an executor in México. 

Upon approval of the inventory by a judge having jurisdiction over such matters, the executor must pay the mortuary and the liabilities of the estate. He then distributes the assets of the estate as specified in the will.

Executors are entitled to compensation for their services. Under Mexican law an executor may choose between (i) the amount that is specified in the will, or (ii) an amount equal to two percent of the liquid assets of the estate and five percent of the proceeds received from the estate’s assets.
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Where Will Your Estate be Probated?


A
 t the beginning of this Guide it was mentioned that when foreign nationals prepared their wills and trusts in their home country, they assumed their “death would occur at ‘home.’” Now that many foreign nationals live in México, the question of “where is home?” arises. To verify the accuracy of your assumption of where your “home” is, you must understand the legal concept of domicile.





Where Are You Legally Domiciled?

A person may have multiple residences. For example, they may have a home in the United States or Canada and one in México. But, a person can have only one legal domicile. When a person is born, their domicile is that of their parents and remains such as long as they are a minor. Afterwards a person may choose his or her domicile. Generally speaking, to establish a new domicile a person must go to the new location, establish actual residence there (through rental, ownership, or otherwise), and concurrently have the intention of remaining there indefinitely or of returning there after any temporary absences.


One reason a person’s domicile is important is that the laws of the country in which a person is domiciled will control the disposition of that person’s estate, wherever it may be located. If assets are located in a country which is not the domicile of the decedent, a Grant of Probate for both countries would be required. A Grant of Probate is a legal document that authorizes an executor (or executors) to manage the estate of a deceased person in accordance with the provisions of the deceased's will. The process of obtaining a Grant of Probate varies from country to country and the requirements will depend on various factors, such as the type of assets and in which countries the assets are located.

Most people would agree it would be ludicrous for a person to attempt to file a will for probate in Italy, if the home of the deceased was not in Italy. From a legal perspective a person cannot do that because the domicile of the 
 deceased was not in Italy, that is, although he may have owned a home in Italy, but his permanent home was not there.





Determining Legal Domicile

A determination of a person’s domicile is mainly a matter of intention, as indicated by the person’s actions. To make this determination courts look for certain indications of domicile. For example in attempting to determine the country of domicile, questions that could be asked include:


	
In what country did you consider our permanent home was located?  How long did you live there?






	
Were you a member of a church, synagogue, or mosque, clubs, or other organizations? If so, in what country?






	
When you left your place of residence, to what country did you intend to return?






	
If you own an automobile, in what country was the automobile licensed?






	
From what country did you hold a driver’s license?






	
Where did you pay taxes?






	
Did you vote? If so, in what country?






	
In what country (or countries) did you have banking, savings, or brokage accounts?






	
What other things did you do that indicate the country of your permanent residence, e.g., holding a Residente Permanente
 visa?





If you live abroad all or most of the year, it may not be obvious what country is your country of domicile. Certain facts will point to one country 
 and other facts will point to another. If someone could raise a question regarding your domicile, it would be wise to discuss that issue with your Canadian or United States attorney, as well as a Mexican Notario. It would be terrible for your loved ones to discover that the will you prepared in another country could not be probated there.
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Conclusion


A
 s you can see there are a lot of decisions that must be made when it comes to dealing with the death of a foreign national in México. Those decisions will have to be made. They can be postponed by inaction, but at some point in time they will be made. Those decisions will be made by either you, your executor, if you have a will, your surviving spouse or next-of-kin, family members, or some governmental agency.

Seldom do you want a governmental agency to make decisions for you. Do want your loved ones to have to make those decisions? When you die they will understandably be under a lot of emotional stress and many decisions must be made within days of your death. If you have not made those decisions, your loved ones are forced to make them, trying as best as they can to guess what decision you would have made. Unfortunately, too often not all loved ones come to the same conclusion and discord results.

We have all heard stories of families being torn apart when a mother, father, spouse or sibling dies. Maybe you have seen or been involved in this type of situation. Many people think that only happens when significant sums of money are involved, but that is not true.

Some of the more common conflicts are






	
When to sort through belongings.



	
Who gets what? Even if a will is left, there are often many household items or sentimental object that are not accounted for. Not to mention the many people who die without a will.  In these cases there can be much conflict around which relative will get which belongings.



	
What to keep and what to give away. Attachments to objects vary widely between people. One person may want to keep an item and another is ready to throw it in the trash.



	
Whether to keep or sell a piece of property. Because of sentimental value one family may want to keep a home, while others see tied up value and wants to sell it.









Discord also erupts over issues, such as






	
Treatment at end of life



	
The handling of affairs during a time of incapacity



	
Arrangements – burial or cremation









I believe you owe it to your loved ones to make as many of these decisions as you can. Make a commitment to take a few days and devote them to planning for the inevitable.

Do not take the mañ
 ana approach. Procrastination does nothing good. It makes you feel guilty for failing to do something you know you should do. And, in this case mañana
 is not guaranteed.
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Organize and List

Your Important Information


Organize and List

Your Important Information


Note
 : This check-list is not intended as an exhaustive list for someone to copy and complete. It is included in the Guide to generate questions, thought, and discussion. Some areas that are suggested to be addressed will not apply to everyone. For other people, more areas for consideration will need to be added.






Personal Information:



✓
    
 Provide your full name, along with any nicknames by which you may be known.



✓
       
 List all telephone numbers you use



✓
       
 List all mailing addresses and services you use



✓
       
 Provide a list and identify all keys you have


Medical Information:


✓
       
 List name, address, and telephone number(s) of your primary care physician



✓
      
 List name, address, and telephone number(s) of other physicians you have seen and the purpose of their care.


Persons to Notify:


✓
      
 List names, addresses, and telephone number(s) of each person you believe should be notified in case of a serious accident, illness, or your death.






Pets:


✓
      
 If you have a pet or pets, list the arrangements you have made for the 
 care of the pet during a period of a serious accident, extended illness, or your death.


Digital Information:


✓
      
 Where they are used. If you use a computer, organize all usernames and passwords and the websites



Note:
 Put this information in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize your Personal Documents:


✓
      
 Organize your birth certificate, marriage certificate, pertinent death certificates, divorce/separation agreements, adoption papers, citizenship documents (passports and visas), and military records.



✓
      
 Make copies of your driver's license, Social Security card, health insurance/Medicare cards, and organ donor card.



Note:
 Put all of the originals and copies in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize your Estate Planning Documents:


✓
      
 Organize your original estate planning documents, including all that are applicable in your situation: Last Will and Testament, Revocable Living Trust, Directive to Physicians, Medical Power of Attorney, Durable Power of Attorney, Personal Property Memorandum, and Memorial Instructions.



Note:
 Put all of these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize Information about your Real Estate:


✓
      
 Organize your original deeds, mortgages, bank trusts or
 fideicomiso
 , and title insurance policies and make copies of your homeowner's and umbrella insurance policies and information about your rental properties.



Note:
 Put all of these documents in one folder, binder or envelope per property and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize other Legal Documents:


✓
      
 Organize your other legal documents including prenuptial and postnuptial agreements, employment agreements, corporation and LLC documents, partnership agreements, and leases.



Note:
 Put these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize Information about your Cash and Investment Accounts:


✓
       
 Organize recent statements for your bank and investment accounts.



Note:
 Put copies of these statements in one folder, binder or envelope and then store the copies in a safe place such as a home safe or on a high shelf of a bookcase. Note the location of these statements on the Location List in Appendix No. 2.





Organize your Life Insurance Policies:


✓
       
 Organize your original life insurance policies, including beneficiary designations
 .



Note:
 Put all of these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize your Original Stocks and Bonds:


✓
       
 Organize your original stock and bond certificates, including U.S. savings bonds.



Note:
 Put all of these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2





Organize Information about your Retirement Plans:


✓
      
 Organize your documents regarding your IRAs, 401(k)s, pension plans, annuities and Social Security benefits, including copies of recent statements and beneficiary designations.



Note:
 Put all of these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize Information about your Vehicles, Boats and Airplanes:


✓
      
 Organize the titles to your vehicles boats, and airplanes and make copies of the liability insurance policies for each vehicle.



Note:
 Put all of these documents in one folder, binder or envelope and then store the documents in a safe place such as a personal fire and water proof safe. Note the location of these documents on the Location List in Appendix No. 2.





Organize Information about your Credit Cards:


✓
      
  
 Organize recent statements for your credit cards and other personal debts.



Note:
 Put the copies in one folder, binder or envelope and then store the copies in a safe place such as a personal fire and water proof safe. Note the location of these copies on the Location List in Appendix No. 2.
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Letter of Instructions


Note:
 This template is not intended as a comprehensive list for someone to copy and complete. It is included in the guide to generate questions, thought, and discussion. Some areas that are suggested to be addressed will not apply to everyone. For other people, more areas for consideration will need to be added.

This information was compiled by ______________________ (name) on ____________ (date) and I plan to update it as situations change.

The intended readers are 1) __________________________ and 2)_________________________________.

This is intended to be used in the event of my incapacity or death.





Accounts and Documents

Attached to this Letter of Instruction is the location of my various accounts and documents I believe you will need in case of my incapacity or death. I will update the information with respect to my accounts, documents, and location, as appropriate.

Bank Accounts

I have one bank account in Mexico. Realizing the need to gain access to the bank account should I become incapacitated or die, I have added my dear friend _________________, whose contact information is provided below, as a co-owner of this account. As such my dear friend can access my bank account, if necessary until other arrangements can be made by legal representative.





Keys

My dear friend _________________ (name) has a set of keys to my home in México, as well as a set of keys to my automobile.





Passport and Visa

I keep the original of my United States Passport (No.___________) in _______________. I must carry the original of my Mexican visa on my person, but there is a copy of it next to my passport.  (Note: The holder of a Residente Temporal Visa is not required to carry the original with them)





Incapacity and Last Illness

I have executed a Directive to Physicians, a Medical Power of Attorney, and a General Power of Attorney.  The list attached provides you with the location of the originals of these three documents, but I am providing each of you three with a copy of them.

My primary care physician, _______ (name), _____________ (address), ______ (phone), has a copy of my Directive to Physicians. I have also provided a copy to my dear friend _____________.

Death

If my death occurs in Mexico, I choose to have my remains handled as follows: [Insert detail].





I have already made arrangements with a local funeral home in [Location]. You can contact them at:

_______________________________________________ (Name)

____________________________________________ (Address)

_______________________________________________ (Phone)



                        ________________________________________(Contact’s Name)

My friend in [Location], _______________, has been a dear and trusted friend for years. We have discussed on numerous occasions my last illness, if there should be one, and my death in Mexico. If you have doubts about any issues in these areas, please do not hesitate to call upon him/her.

Name: _____________________________

Address: ___________________________

Phone: _____________________________

Email: ____________________________
 _

My Name (Typed) ________________________

My Signature ____________________________

Date: _____________


Location List


Documents:
 
 
 Location:






Digital Information
                   ________________________

Personal Documents
 
 ________________________

Estate Planning Documents                 ________________________

Real Estate Documents
 
 ________________________

Other Legal Documents
 
 ________________________

Cash & Investment Accounts              ________________________

Life Insurance
 
                  ________________________

Stock & Bonds
 
                   ________________________

Retirement Plans                                    ________________________

Cars, Boats, Planes
                     ________________________

Credit Cards
 
                  ________________________

Tax Returns
 
                   ________________________
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Directive to Physicians

The below document is not a legal or binding document in México.

The below document is not intended for someone to copy and complete. This sample directive has been provided by the Texas Medical Association Board of Councilors and is included in the guide to generate questions, thought and discussion. Some areas that are suggested to be address will not apply to everyone. For other people, more areas for consideration will need to be added. If you elect to prepare or have in the past prepared a Directive to Physician you may want to consider providing a copy to your primary care physician in Mexico.






For Persons 18 years of Age and Over


I, ______________, recognize that the best health care is based upon a partnership of trust and communication with my physician. My physician and I will make health care decisions together as long as I am of sound mind and able to make my wishes known. If there comes a time that I am unable to make medical decisions about myself because of illness or injury, I direct that the following treatment preferences be honored:

If, in the judgment of my physician, I am suffering with a terminal condition from which I am expected to die within six months, even with available life-sustaining treatment provided in accordance with prevailing standards of medical care:

____ I request that all treatments other than those needed to keep me comfortable be discontinued or withheld and my physician allow me to die as gently as possible; OR

____ I request that I be kept alive in this terminal condition using available life-sustaining treatment (THIS SELECTION DOES NOT APPLY TO HOSPICE CARE).

If, in the judgment of my physician, I am suffering with an irreversible 
 condition so that I cannot care for myself or make decisions for myself and am expected to die without life-sustaining treatment provided in accordance with prevailing standards of care:

____ I request that all treatments other than those needed to keep me comfortable be discontinued or withheld and my physician allow me to die as gently as possible; OR

____ I request that I be kept alive in this irreversible condition using available life-sustaining treatment. (THIS SELECTION DOES NOT APPLY TO HOSPICE CARE).

After signing this DIRECTIVE, if my representative or I elect hospice care, I understand and agree that only those treatments needed to keep me comfortable would be provided and I would not be given available life-sustaining treatments.

If I do not have a Medical Power of Attorney and I am unable to make my wishes known, I designate the following person(s) to make treatment decisions with my physician compatible with my personal values.





Name_________________________________________

Address ______________________________________






Name
 ________________________________________________

Address ______________________________________________





(If a Medical Power of Attorney has been executed, then an agent already has been named and you should not list additional names in this document).

I understand that I may revoke this DIRECTIVE at any time.

I understand the full import of this DIRECTIVE and I am emotionally and mentally competent to make this DIRECTIVE.





Signed ________________________________________

City and State of Residence   _____________________

Date _____________________________________
 _

The witnesses designated as "Witness 1" and “Witness 2” are not now and may not in the future be a person designated to make a treatment decision for the grantor of this Power of Attorney (the “grantor”) and may not be related to the grantor by blood or marriage. The witnesses are not now and may not in the future be entitled to any part of the estate and may not have a claim against the estate of the grantor. The witnesses are not now or may not in the future be the attending physician or an employee of the attending physician. If a witness is an employee of the health care facility in which the grantor is being cared for, this witness may not be involved in providing direct patient care to the grantor. This witness may not be an officer, director, partner, or business office employee of the health care facility in which the grantor is being cared for or of any parent organization of the health care facility.

Witness 1
 ________________________(Name)

                           ________________________(Signature)

Witness 2
 ________________________ (Name)



                 ________________________(Signature)
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Medical Power of Attorney,

Designation of Health Care Agent

The below document is not a legal or binding document in Mexico.

It is not intended for someone to copy and complete. This sample Medical Power of Attorney has been provided by the American Bar Association and is included in the guide to generate questions, thought and discussion. Some areas that are suggested to be address will not apply to everyone. For other people, more areas for consideration will need to be added.





If you elect to prepare a Medical Power of Attorney you must have it prepared in México by a Notario

Medical Power of Attorney

I, ____________________________________ do hereby appoint:

Name:___________________ Address: ______________________ Phone_______________

as my Agent to make any and all health care decisions for me, except to the extent I state otherwise in this document.

My Agent knows my goals and wishes based on our conversations and on any other guidance I may have written. My Agent has full authority to make decisions for me about my health care according to my goals and wishes. If the choice I would make is unclear, then my Agent will decide based on what he or she believes to be in my best interests. My Agent’s authority to interpret my wishes is intended to be as broad as possible, and includes the following authority:

1.
 To agree to, refuse, or withdraw consent to any type of medical care, treatment, surgical procedures, tests, or medications. This includes decisions about using mechanical or other procedures that affect any bodily function, such as artificial respiration, artificially supplied nutrition and hydration (that is, tube feeding), cardiopulmonary resuscitation, or other forms of medical support, even if deciding to stop or withhold treatment could or would 
 result in my death;

2.
 To have access to medical records and information to the same extent that I am entitled to, including the right to disclose health information to others;

3.
 To authorize my admission to or discharge (even against medical advice) from any hospital, nursing home, residential care, assisted-living or similar facility or service;

4.
 To contract for any health care-related service or facility for me, or apply for public or private health care benefits, with the understanding that my Agent is not personally financially responsible for those contracts;

5.
 To hire and fire medical, social service, and other support personnel who are responsible for my care;

6.
 To authorize my participation in medical research related to my medical condition;

7.
 To agree to or refuse using any medication or procedure intended to relieve pain or discomfort, even though that use may lead to physical damage or dependence or hasten (but not intentionally cause) my death;

8.
 To decide about organ and tissue donations, autopsy, and the disposition of my remains as the law permits;

9.
 To take any other action necessary to do what I authorize here, including signing waivers or other documents, pursuing any dispute resolution process, or taking legal action in my name.





This Medical Power of Attorney will become effective during any time in which, in the opinion of my Agent and my attending physician, I am unable to make or communicate a choice about a particular health care decision.

This Power of Attorney maybe revoked by me at any time prior to becoming effective by providing written notice to my Agent.

LIMITATIONS ON THE DECISION MAKING AUTHORITY OF MY AGENT ARE AS FOLLOWS, if any:

________________________________________________________

________________________________________________________

________________________________________________________





Health care providers can rely on my Agent.

No one who relies in good faith on any representations by my Agent or an alternative Agent will be liable to me, my estate, my heirs or assigns, for recognizing the Agent's authority
 .

I cancel any previous power of attorney for health care that I may have signed.

I intend this power of attorney to be universal; it is valid in any jurisdiction in which it is presented.

I intend that copies of this document are as effective as the original.

My Agent will not be entitled to compensation for services performed under this power of attorney, but he or she will be entitled to reimbursement for all reasonable expenses that result from carrying out any provision of this power of attorney.

Designation of Alternate Agent 

If the person designated as my Agent is unable or unwilling to make health care decisions for me, I designate the following persons to serve as my Agent to make health care decisions for me as authorized by this document, who serve in the following order:





First Alternate Agent

Name: ________________________

Address: ______________________

Phone_________________________





Second Alternate Agent

Name: ________________________

Address: ______________________

Phone_________________________









Original and copies

The original of this document is kept at:       ______________________________________________





The following individuals or institutions have signed copies:





Name: ________________________

Address: ______________________

Phone_________________________





Name: ________________________

Address: ______________________

Phone_________________________

Duration

Once effective this Power of Attorney shall continue effective until the time I become able to make health care decisions for myself. This Power of Attorney maybe revoked by me at any time by providing written notice to my Agent.









Prior Designations Revoked

I revoke any prior Medical Power of Attorney.

I sign my name to this Medical Power of Attorney on this ____ day  of _________________ at

_______________________________________.

_________________________________________

(Signature)

_________________________________________

(Print Name)

Statement of Witness No. 1 and Witness No.2

I declare that I personally know you the person who signed this document or I have adequate proof of your identity, and that you signed or acknowledged this Medical Power of Attorney in front of me, and that you appear to be of sound mind and under no duress, fraud, or undue influence

I am an adult and am NOT any of the following:

1.
 Appointed as your agent or an alternative agent;

2.
 Related to you by blood, marriage, domestic partnership, or adoption, nor a spouse of any such person;

3.
 Your health care provider, including the owner or operator of a health, long-term care, or other residential or community care facility serving you;

4.
 An employee of your health care provider;

5.
 Financially responsible for your health care;

6.
 An employee of your life or health insurance provider;

7.
 A creditor of yours or entitled to any part of your estate under a will or codicil, trust, insurance policy, or by operation of intestate succession laws;

8.
 Entitled to benefit financially in any other way after you die.

Signature Witness No. 1:

_______________________________Name:

 ______________________________Address:

_______________________________Phon
 e

Signature Witness No. 2:

_______________________________Name:

_______________________________Address:

_______________________________Phone


Appendix No. 6

Durable Springing Power of Attorney


Durable Springing Power of Attorney

The below document is not a legal or binding document in Mexico.

It is not intended for someone to copy and complete. This template has been provided and is included in this guide to generate questions, thought and discussion. Some areas that are suggested to be address will not apply to everyone. For other people, more areas for consideration will need to be added.

If you elect to prepare a Durable Power of Attorney you must have it prepared in Mexico by a Notario.

I, __________________, residing at _________________, hereby appoint ____________ of ____________________ my attorney-in-fact (Agent) to exercise powers and discretions described below.

If the Agent is unable to serve for any reason, I appoint ___________ of ____________, as my alternative or Successor Agent, as the case may be to serve with the same powers and discretions.

This Power of Attorney shall not be affected by my subsequent incapacity.

I hereby revoke any and all general powers of attorney and special powers of attorney that previously have been signed by me. However, the preceding sentence shall not have the effect of revoking any powers of attorneys that are directly related to my health care that have been previously signed by me.

My Agent shall have full power and authority in act on my behalf. My Agent’s powers shall include, but not be limited to the power to:

1.
 Open, maintain or close bank accounts (including but not limited to, checking accounts, savings accounts, and certificates of deposits), brokerage accounts, retirement plan accounts, and other similar accounts with financial institutions.

a. Conduct any business with any banking or financial institution with respect to any of my accounts, including, but not limited to, making deposits and withdrawals, negotiating or endorsing any checks or other instruments 
 with respect to any such accounts., obtaining bank statements, passbooks, drafts, money orders, warrants, and certificates or vouchers payable to me by any person, firm, corporation or political entity.

b. Add, delete or change beneficiaries to any financial account I own, including, insurance policies, annuities, retirement accounts, payable on death, savings or checking accounts, or other investments.

c. Perform any act necessary to deposit, negotiate, sell or transfer any note, security, or draft of any country.

d. Have access to any safe deposit box that I might own, including its contents.

2.
 Provide for the support and protection of me, my spouse, or of any minor child I have duty to support or have established a pattern of prior support, including without limitation, provision for food, lodging, housing, medical services, recreation, and travel.

3.
 Sell, exchange, buy, invest, or reinvest any assets or property owned by me. Such assets or property may include income producing or non-producing assets and property.

4.
 Purchase and/or maintain insurance and annuity contracts, including life insurance upon my life or the life of any other appropriate person.

5.
 Take any and all legal steps necessary to collect any amount or debt owed to me, or to settle any claim, whether made against me or asserted on my behalf against any other person or entity.

6.
 Enter into binding contracts on my behalf.

7.
 Exercise all stock rights on my behalf as my proxy, including all rights with respect to stocks, bonds, debentures, commodities, options or other investments.

8.
 Maintain and/or operate any business that I may own.

9.
 Employ professional and business assistance as may be appropriate, including attorneys, accountants, and real estate agents.

10.
 Sell, convey, lease, mortgage, insure, repair, or perform any other act with respect to any of my property now owned or later acquired, including, but not limited to, real estate and real estate rights, including the right to remove tenants and to recover possession. This includes the right to sell or encumber any homestead that I now own or may own in the future.

11.
 Prepare, sign, and file documents with any governmental body or agency, including, but not limited to, authorization to:

a. Prepare, sign and file income and other tax returns with federal, state, 
 local, and other governmental bodies.

b. Obtain information or documents from any government or its agencies, and represent me in all tax matters, including the authority to negotiate, compromise, or settle any matter with such government or agency.

c. Prepare applications, provide information, and perform any other act reasonably requested by any government or its agencies in connection with governmental benefits, including medical, military, and social security befits, and to appoint anyone, including my Agent , to act as my “Representative Payee” for the purpose of receiving Social Security benefits.

12.
 Make gifts from my assets to members of my family and to such other persons or charitable organizations with whom I have an established pattern of giving (or if it is appropriate to make such gifts for estate planning and or tax purposes), to file state and federal gift tax returns, and to file a tax election to split gifts with my spouse, if any. No Agent acting under this instrument, except as specifically authorized in herein, shall have the power or authority to (i) gift, appoint, assign or designate any of my assets, interests or rights, directly or indirectly, to such Agent, such Agent’s estate, such Agent’s creditors, or the creditors of such Agent’s estate, (ii) exercise any powers of appointment I may hold in favor of such Agent, , such Agent’s estate, such Agent’s creditors, or the creditors of such Agent’s estate, or (iii) use any of my assets to discharge any of such Agent’s legal obligations, including any obligations of support which such Agent may owe to others, excluding those whom I ham legally obligated to support.

13.
 To transfer any of my assets to the trustee of any revocable trust created by me, if such trust is in existence at the time of such transfer.

14.
 Subject to other provisions of this document, my Agent may disclaim any interest, which might otherwise be transferred or distributed to me from any other person, estate, trust, or other entity, as may be appropriate. However, my Agent may not disclaim assets to which I would be entitled; if the result is that the disclaimed assets pass directly or indirectly to my Agent or my Agent’s estate.

15.
 Act on my behalf for the purpose of managing, distributing, and terminating my digital assets. For the purposes of this Power of Attorney, digital assets shall mean electronic assets that are stored on my computer, electronic devices, or on any online account, as identified in Schedule A of this Power of Attorney. Online accounts include, but are not limited to, social-networking sites, online backup services, email accounts, photo and 
 document sharing sites, financial and business accounts, domain names, virtual property, websites, and blogs. An instructional document, titled Letter of Instructions with associated websites, usernames, passwords, and related information, is hereby incorporated by reference into this instrument and shall be distributed to my Agent. My Agent shall have the power and authority to manage, conduct, and to exercise all of my legal rights and powers relating to my digital assets, including all rights and powers that I may acquire in the future. My Agent’s powers shall include, but not be limited to, the power to access, download, and backup digital assets, convert my file formats, access any and all devices necessary to manage digital assets and clear computer caches and delete files.

16. This Power of Attorney shall be construed broadly as a General Power of Attorney. The listing of specific powers is not intended to limit or restrict the general powers granted in this Power of Attorney in any manner.

17. Any power or authority granted to my Agent under this document shall be limited to the

extent necessary to prevent this Power of Attorney from causing, (i) my income to be taxable to my Agent, (ii) my assets to be subject to a general power of appointment by my Agent, or (iii) my Agent to have any incidents of ownership with respect to any life insurance policies that I may own on the life of my Agent.

18. My Agent shall not be liable for any loss that results from a judgment error that was made in good faith. However, my Agent shall be liable for willful misconduct or the failure to act in good faith while acting under the authority of this Power of Attorney. A Successor Agent shall not be liable for acts of a prior Agent.

19. No person who relies in good faith on the authority of my Agent under this instrument shall incur any liability to me, my estate, or my personal representative. I authorize my Agent to indemnify and hold harmless any third party who accepts and acts under this document.

20. If any part of any provision of this instrument shall be invalid or unenforceable under applicable law, such part shall be ineffective to the extent of such invalidity only, without in any way affecting the remaining parts of such provision or the remaining provisions of this instrument.

21. My Agent shall be entitled to reasonable compensation for any services provided as my Agent. My Agent shall be entitled to reimbursement for all reasonable expenses incurred as a result of carrying out any provision of this 
 Power of Attorney.

22. My Agent shall provide an accounting for all funds handled and all acts performed as my Agent as required under state law or upon my request or the request of any authorized personal representative, fiduciary or court of record acting on my behalf.

23. This Power of Attorney shall become effective when my Agent and my attending physician execute written declarations stating under penalty of perjury that in their opinion I do not have sufficient understanding or ability to make or communicate decisions about my property, finances, or personal business.

24. My Agent shall promptly attach the two declarations to this instrument. Any person may act in reliance on this instrument with two such declarations attached without liability to the principal or to any other person regardless of whether the principal is later determined to have become incapacitated.

25. This Power of Attorney shall then continue in effect until such time as I have sufficient understanding or ability to make or communicate decisions about my property, finances, or personal business or my death, whichever shall first occur.

26. This Power of Attorney maybe revoked by me at any time prior to becoming effective by providing written notice to my Agent.

Dated: ______________

By: __________________________________ (Name)

By: __________________________________ (Signature)


Statement of Witness No. 1 and Witness No.2





I declare that I personally know the person who signed this document or I have adequate proof of the person’s identity, and that such person signed or acknowledged this Power of Attorney in front of me, and that such person appears to be of sound mind and under no duress, fraud, or undue influence

I am an adult and am NOT any of the following:

   1. Appointed as your agent or an alternative  agent                        ;

2. Related to you by blood, marriage, domestic partnership, or adoption, nor a spouse of any such person
 .

Signature Witness No. 1:

      Name:      ______________________

      Address: ______________________

      Phone_________________________





Signature Witness No. 2:

 Name: ________________________





Address: ______________________





Phone: ________________________


Appendix No. 
 7

Report of Death of U.S. Citizen Abroad
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Appendix No. 
 8

Affidavit for the Surviving

 Spouse or Next-of-Kin
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Thank you for reading my book. If you would take a few minutes and write a review of this book on Amazon it would be appreciated by those who come after you and are trying to decide if
 The Gringo Guide to México – Estate Planning
 is something they would enjoy.


Murry E. Page


































About the Author





Murry E. Page received a B.A. from Southern Methodist University and a Doctor of Jurisprudence from the University of Texas. He practiced law in Texas for over twenty-five years. While practicing law he wrote his first book, Your Club and the Law.


He is now retired and lives in Mazatlán, México. For five years he published a semimonthly column, The Page Turner
 , for the English language newspaper, The Mazatlan Messenger.
 His book, The Gringo Guide to México - Its History, People, and Culture
 , which was published in 2018, is a compilation of fifty-six of his articles published in this two volume book.

In 2013 he published Planning for the Inevitable
 and donated all of the proceeds to the Mazatlán charity, Hospice Mazatlán, I.A.P. Later he updated and revised the book and published Estate Planning in México.
 In 2019 he updated and revised that book and published the second book in the Gringo Guide to México series, The Gringo Guide to México - Estate Planning
 .

He has served on the boa
 rds of directors of two charitable organizations in Mazatlán, as well as teaching Conversational English to Spanish speaking students.

He would love to hear from his readers and can be reached at murry_page@yahoo.com.
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PRIVACY ACT STATEMENT

‘The information on this form is requested 10 assist U.S. Consular Officers to fulfil the
requirements of 22 U.S.C. 2715¢ and delermine the nexi-of-kin of an American citizen who
dies abroad. A U.S. Consular Officer, or  U.S. diplomatic Officer is required 1o serve as
“provisional conservator” of the personal effects of U.S. citizens who die abroad at the ime
of their death if there is not a legal representative, partner in trade, or trustee appoinied to
take care of the decedent’s estate and if the responsibilities of a “provisianal conservator”
are authorized by treaty by the authorities or usage of the country where the death occurs
or the decedent is domiclied. Additionally, In exceptional circumstances, a U.S. Consular
Officer may also serve as administrator of an estate. A U.S. Consular officer may only
release the personal effects of the decedent to a person who has qualified legally to take
care of the decedent's estate or, in appropriate circumstances, to the next of kin.

Providing the information in tho affidavit is voluntary, but, failure to complote this form will
require the person claiming to be next-af-kin to obtain and present alterative documents
such as certified coples of Letters Testamentary, Letters of Administration, or trust
documents.

ROUTINE USES: The infarmation solicited on this form may be made available to federal,
state, local, or foreign government entities for administrative or law enforcement purpose,
including for the nofification of ki or judicial matters involving contested estates and
related issues.
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